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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE No. 325 of  2008 (D) 

1. Smti. Dalimi Choudhury 
W/O of Jayram Choudhury, 
R/O Vill- Chalabasti, 
P.O. Goroimari, 
P.S- Tezpur, 
Dist. Sonitpur, Assam...............Claimant.  

 
   -Versus- 
 

1.  Mrs. Rekha Mishra  
W/O Paresh Bhattacharjee, 
LDS Road. 
P.O. Tezpur, 
Dist. Sonitpur, Assam 
(Owner of the vehicle) 

 
2. Sri Ajit Boro, 

Son of Dayal Boro, 
Vill- Chariduar, 
P.O. Balipara, 
Dist. Sonitpur, Assam. 

 
3. The New India Assurance Co. Ltd.  

Guwahati Ulubari Branch, 
Dist. Kamrup, Assam...........................Opposite parties. 
 

ADVOCATES APPEARED 

For the claimant   :-Sri S. Borah, Advocate.  

For the O.P. No.1& 2  :- Ex-parte. 

For the O.P. No. 3.  :-Sri P. C. Sarmah, Advocate. 

Date of Argument   :-16-08-2017 

Date of Judgment   :-30-08-2017 
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    J U D G M E N T 

 

The claimant Smti. Dalimi Choudhury has filed an application u/s 166 of 

M.V Act, 1988, claiming compensation on account of death of her son Nripen 

Choudhury, in a Motor Vehicle accident. 

  1.     The brief fact of the case is that on 07-01-2002 at about 11-00 A.M. when 

the deceased was coming from Six Mile towards GNRC Dispur to attend his duty  

on the way one vehicle bearing No. AR-06/2651(Tata Sumo) knocked him down 

from behind. As a result he sustained grievous injuries on his person and 

subsequently he died. P.M. was done at GMCH. He is the only earning member of 

his family and he maintained himself and other family members by doing service 

in GNRC. The claimant who is the mother of the deceased claimed compensation  

amounting to Rs. 9,00,000/- for the death of her son Nripen Choudhury.  

 2.        After the accident one GDE was made vide Dispur P.S.  GDE No. 204/ 

dtd. 7.1.02. At the time of accident the vehicle was insured with New India 

Assurance Co. Ltd. without mentioning any policy number. 

 3.          Against the claim petition, O.P. No. 3 i.e. New India Assurance Co. Ltd. 

has submitted their written statement  wherein it is not admitted that the vehicle 

bearing No. AR-06/2651 (Tata Sumo) was involved in the alleged accident. It is 

also not admitted that the alleged vehicle was validly insured with New India 

Assurance Co. Ltd. at the time of accident. O.P. also denies the fact that the 

deceased died due to rash and negligent driving by the driver of the vehicle 

bearing No. AR-06/2651 (Tata Sumo). Rather the deceased sustained injuries 

and died subsequently due to his own negligence and own fault when he tried to 

cross the road. Hence, O.P. i.e. insurance company is not liable to pay any 

compensation to the claimant and prayed to dismiss the claim petition with cost.  

4. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

5. On the pleadings aforesaid, following issues were framed- 

1. Whether the alleged accident took place due to rash and negligent 

driving by the driver of the vehicle bearing No. AR-06/2651 (TATA 

Sumo) and victim Nripen Choudhury died due to the alleged accident?  
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2. Whether there was contributory negligence on the part of the 

deceased leading to the accident   in question? 

3.  Whether the claimant is entitled to any compensation, as prayed for, 

and if yes, from whom and to what extent? 

Issue No. 1 , 2 and 3 

It is pertinent to say here that during pendency of the case, the claimant 

Smti. Dalimi Choudhury died. Sri Jatin Choudhury, brother of the deceased has 

been substituted in place of his mother as claimant to proceed with the case. 

Accordingly, the case was proceeded. Claimant Jatin Choudhury was examined in 

this case as CW-1, who deposed in his evidence that  on 7.1.2002 while his 

brother Nripen Choudhury was going towards  GNRC Hospital to attend his duty,  

one vehicle bearing No. AR-06/2651 ( TATA Sumo) knocked him down from 

behind. Subsequently he died.    

6. CW-1 has exhibited the following documents- 

 Ext. 1 Form 54 .  

 Ext. 2 is certificate of GNRC. 

           Ext. 3 Post Mortem Report.  

7.     In his cross-examination, CW-1 has replied that the deceased Nripen 

Choudhury was his own brother. He was 28 years of age at the time of accident. 

He was unmarried. His mother earlier filed another case in the year 2004 

claiming compensation for the death of his brother Nripen Choudhury in MAC 

case No. 38/04 and the said case was dismissed due to want of document and 

evidence.   

8.        From the evidence of CW-1 it appears that earlier mother of the deceased 

Dalimi Choudhury also filed another MAC case claiming compensation for the 

death of her son vide MAC case No. 38/04. The said MAC case No. 38/04 is 

exhibited in this case as Ext. A.  

 9.    From the record of MAC case No. 38/04, it reveals that the Dalimi 

Choudhury filed the said case for the death of her son Nripen Choudhury 

claiming compensation. The insurance Company and owner of the vehicle 

submitted written statement and issues were also framed. After that the case 

was fixed for evidence for several days and the claimant has failed to adduce any 

evidence and the documents. Last chance was allowed. On her failure to do so 

the order was passed on 27-07-2007 which reads as follows- 
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10.      “ The parties are represented by their learned counsel. 

          Witnesses are absent. The learned counsel of the claimant filed petition 

No. 1081/07 showing grounds of absence of the claimant and also praying for an 

adjournment of hearing. It is stated in the petition that due to illness of the 

claimant, claimant could not come. But no medical certificate has been produced 

in support of the petition. It appears that on the last date also adjournment was 

taken on the same ground. Record shows that the claimant is being given time 

for adducing evidence since 18-12-2004 but he has failed to adduce any 

evidence till today. Today was given the last date for evidence.  

          Considering the facts and circumstances I do not see any justified ground 

to adjourn the hearing of the case. The claimant has also not produced any 

document in support of this case. This case was filed by the claimant praying for 

awarding compensation for the death of her son Late Nripen Choudhury in said 

accident but in the absence of any evidence or any documentary proof, the case 

has not been proved.  

          This being the position and finding no evidence, the case of the claimant 

is dismissed. “ 

 11.    The limited question, therefore, arises before this Court for consideration  

is whether the present MAC case No. 325/08 is maintainable as the former 

proceedings was dismissed since the bar of res-judicata operated.  Section 11 of 

CPC deals with res-judicata which reads as under- 

        “ Section 11 Res-judicata No Court shall try any ;suit or lease in which the 

matter directly and substantially in issue has been directly and substantially in 

issue in a former suit between the same parties, or between parties under whom 

they or any of them claim, litigating under the same title, in a Court competent 

to try such  subsequent suit or the suit in which the issue has been subsequently 

raised, and has been heard and finally decided by such Court”.   

12.       It is, therefore, contended by the Learned Counsel for the Insurance 

Company that the former proceeding i.e. 38/04 has been instituted between the 

same parties and that issue was heard and finally decided by the Tribunal. 

Hence, subsequent proceeding involving the same issue between the same 

parties is not maintainable since bar of res-judicata operated.  

13.       In the case in hand, in MAC Case No. 38/04  the claimant  Dalimi 

Choudhury i.e. mother of the deceased Nripen Choudhury, who filed an 
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application claiming compensation on account of death of her son Nripen 

Choudhury in a motor vehicle accident on 7.1.2002 and the vehicle bearing No. 

AR-06/2651(Tata Sumo) was involved in the said accident. The owner of the 

vehicle Mrs. Rekha Mishra Bhattacharjee, who was impleaded as O.P. No. 1 and 

Sri Ajit Boro, who was driver of the Tata Sumo vehicle. The Insurance Company 

was New India Assurance Co. Ltd. In MAC Case No. 38/04 the Insurance 

Company and the O.P. No.1 i e. owner of the vehicle have submitted their 

written statement. After that issues were framed. As I have already stated that 

the said MAC Case No. 38/04 was dismissed in the absence of any evidence or 

any documentary proof on 27-07-07. Advocate Mr. Someswar Borah was 

representing the claimant in MAC Case No. 38/04. After dismissal of the case, the 

claimant did not file any appeal or review of the said order dtd. 27-07-07 during 

the stipulated period. On 11.9.08 i.e. after 10 months the claimant Dalimi 

Choudhury filed a fresh MAC case which was registered as MAC case No. 325/08 

on the same issue claiming compensation on account of death of his son Nripen 

Choudhury  in a motor vehicle accident on 7.1.2002. Unfortunately, the Advocate 

was also the same person i.e. Mr. Someswar Borah. It transpires that he has 

knowledge about the fate of the case being MAC No. 38/04 i.e. dismissal of the 

claim petition.  The opposite parties were also same, vehicle was involved 

bearing No. AR-06/2651 ( TATA Sumo) and also  same issues were  framed  

after  two years of dismissal of earlier case.  

 14.     Ld. Counsel for the claimant has submitted that he has knowledge about 

the order dtd. 27-07-07 but the case was not dismissed on merit. The case was 

dismissed for non prosecution which is not a final order. Hence, the subsequent 

proceeding is maintainable. On the other hand, Ld. Counsel for the Insurance 

Company vehemently argued on the point that in both the MAC cases parties are 

same, case was filed on the same issues involving the same vehicle. So, the 

subsequent proceeding is not maintainable.  

15.       The Apex Court has gone to the extent of observing that even if the 

principle of res-judicata may not apply in its strict sense, but its principle would  

certainly be applicable in MAC case. When the parties who are disputing in 

subsequent proceedings, are also parties in earlier proceedings under the very 

Act, the principle of estoppels and rule of constructive res-judicata will come into 

play , according to the Apex Court. 
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16.        In the decision of the Apex Court rendered in the case of Satyadhyan 

Ghosal and Ors. –V- Smti. Deorajin Debi and Anr., the Apex Court has 

elaborately explained  the need of giving finality to judicial decisions and has held 

that the principle of res-judicata is based on such need. It has held – 

        “ The principle of res-judicata is based on the need of giving a finality to 

judicial decisions. What it says is that once a res-judiciata , it shall not be 

adjudged again. Primarily it applies as between past litigation and future 

litigation. When a matter, whether on a question of fact or a question of law has 

been decided between two parties in one suit or preceding and the decision is 

final, either because no appeal was taken to a higher court or because the 

appeal was dismissed, or no appeal lies, neither party will be allowed in a future 

suit or proceeding between the same parties to canvass the matter again. The 

principle of res-judicata is embodied in relation to suits in section 11 of the Civil 

Procedure Code; but even section 11 does not apply, the principle of res-judicata 

has been applied  by courts for the purpose of achieving finality in litigation”.  

17.       The principle of res-judicata applies also as between two stages in the 

same litigations to this extent that a Court, whether the trial Court or  a higher 

court having at an earlier stage  decided a matter in one way will not allow the 

parties to re-agitate the matter  again,  at a subsequent stage of the same 

proceedings. Does this however, mean that because at an earlier stage of the 

litigation a court has decided an interlocutory matter in one way and no appeal  

has been taken therefrom or no appeal did lie,  a higher Court cannot at a later  

stage of the same litigation consider  the matter  again.  

18.     In the case of Iswar Das –Vs- The State of Madhya Pradesh  and 

Ors. reported in AIR 1979  SC 551, the Apex Court has held that in order to 

sustain the plea of res-judicata it is not  necessary that all the parties to the 

litigations    must be common. All that is necessary is that the issue should be 

between the same parties or between the parties under whom they or any of 

them claimed. The Apex Court has further said that once   the questions at issue 

in the two suits are found to be the same, the fact that the material which led to  

the decision in the earlier suit was not again placed  before the Court in the 

second suit, cannot make the slightest difference. The plea of res-judicata  may 

be sustained  without anything more, if the question at issue and the parties are 

the same, subject of course to the other conditions prescribed by section  11 of 
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Civil Procedure Code.  

19.      In view of the above discussion as well as the legal proposition, I am of 

the view that the present MAC Case No. 325/08 is not maintainable in the eye of 

law. From the order dtd. 27-07-2007 it reveals that MAC No. 38/04 was 

dismissed in the absence of any evidence or any documentary proof which 

appears to be final order. Admittedly the claimant did not take any initiative to 

file any appeal or review against the order dtd. 27-07-07. 

20.       In such backdrop, I am of the view that claimant is not entitled for any 

compensation. Hence, issue No. 1, 2 and 3 are decided against the claimant.   

  

   O   R  D   E   R 

 

21. In the result, claim petition is dismissed. There is no order as to cost.  

Given under my hand and seal on this 30th day of August, 2017. 

 

Dictated and corrected by me. 

 

           
               ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur.  
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                            A N N E X U R E 
 
1.Witness of the Claimant: 
 
         Sri Jatin Choudhury, 

 
2.Witness of the defence: 
 
 None. 
 
3.Claimant’s Exhibits: 

Ext. 1 Form 54 .  

 Ext. 2 is certificate of GNRC. 

           Ext. 3 Post Mortem Report.  

4.Exhibits of the defence  
 
      None. 

(M. Nandi.) 
   Member 

     MACT, Sonitpur, Tezpur. 
 

 
 

 

 

. 


